Freedom of
Speech
Second Edition -

ERIC BARENDT

OXFYORD

UNIVERSITY PRESS




xlii Cases from Other Jurisdictions

TGi Grenoble, DS 1975 (Group defamation on racial/religious grounds) ................... 180
TG Nancy, 4 Oct 1976 (President Giscard d’Bsraingsimage) ... ....ooooeiiiinaia s 241
TGI Paris, 20 Nov 2000 (La Ligue contre le racisme et lanusemitisme v,

AR L0C) it e 471,473,474
TGI Pans, 4 Apr 1970 (President Pompidou’s photograph) ..., 241
ITALY

Constitutional Court

Decision 188/1975, | 19751 G 1508 . ..ottt ittt e it e e e e e 71
Decision 148/1981, [ 19811 Gl 1370 . ottt et s e e e 447
Decision 138/1985, 119851 GC 986 (Loudspeaker ban). . ... ooviiriear i iar o 484
Decision 82671988, [19881 GC 3893 . . ittt e e e 447
Decision 36871992, [1992]1 G 2085 L ottt ittt et 70
Decision 42071994, [1994]1 Gl 3710, . oot ettt s rrieae e a s 71,447
Decision 29372000, 120001 G 2230 L i e e s 70
Decision S08/2000, [2000] G B9GS . . o ottt e e e 71
Decision 155/2002, 120021 G 1303 . oo e it e 71,448
Corte di Cassazione, Penal Section

Decision, 20 00r 1908 e e e e s 230

NEW ZEALAND

Comprtraller of Customs v. Gordon & Gotch, . ..ot 381
Gisborne Herald 2. Solicitor-General ..o oo oo e e e 332
Lange v AKESON ... L. L 212
Lange w. Atkinson (N0 2) .. ..o s 213
Zdrahal . Wellington City Council. ... ... e e 78

Romevke ¢ AUl « v vt e e e e e e 371
State v Mamabolo ..o e 319
State v Van NIeKerK. . ... o e e s 318

I
Why Protect Free Speech?

1. Introduction

% -Wntten constitutions and bills of rlghts invariably protect freedom of speech as
- one of the fundamenal fiberties guaranteed against state suppression or regula-
~non. Tt 1s guaranteed by the Universal Declaration of Human Rights and by inter-
- nauonal conventions, notably the European Convention on Human Rights and
*Fundamental Freedoms (ECHR). Long before the ECHR was incorporated into
1ts law by the Human Rights Act 1998 (HRA 1998), freedom of speech was
- regarded in England as an important right; leaving aside established common law
 restrictions, governments have to produce strong arguments o justify restraints
‘on 1ts exercise. Political philosophers have argued for liberty of opinion and dis-
+cussion, or for a free speech principle under which speech 1s enutled to a greater
: degree of immunity from regulation than other forms of conduct which cause
similar harm or offence.! Yet philosophers and lawyers disagree about the justifica-
- tions for a free speech principle or indeed whether there are any good reasons for
'treatmg free speech as special. As one leading philosopher has putir, ‘[f reedom of
expression 1s a liberal puzzle. It s prized by liberals for reasons they may not
*understand.?
« . Public debate i Britain and other liberal democracies about free speech is usu-
“ally more concerned with the scope of the freedom than with the issue whether the
" freedom should be protected at all. There are questons how far hard-core por-
; nography or commercial adverusing, say, for cigarettes, are covered by freedom of
speech. Other subjects of controversy are how much weight should be given to
freedom of speech and press freedom when a newspaper article discloses details of
~a celebrity’s private life and whether it is right to limit media publicity before legal
proceedings. These matters raise questions of constitutional law in jurisdictions
"~ like the Unired Srates, Canada, and Germany where courts are required to uphold
freedom of expression, The First Amendment to the United States Constitution
. provides that ‘Congress shall make no law . . . abridging the freedom of speech, or
: bf the press . . ". The text appears simple. bur it is left to the courts to decide what

B See] $. Mill's classic essay, ‘Of the Liberey of Thought and Discussion’, m Mill, discussed in
‘5. 2(i) below, and Schauer, ch. 1,

=22 7, Raz, ‘Free Expression and Personal Identificarion’ (1991) 11 GJLS 303.
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constitutes ‘speech’ and whether, say, a state statute providing for privacy rights
can be enforced against the media without infringing s First Amendment
freedoms. _

A threshold question is the extent to which resolution of difficult free speech
issues such as these should be influenced by arguments of political and moral phil-
osophy. In parucular, an examination of the theories underlying the free speech
principle may suggest solutions to the problems which confront both legislatures
and courts. Of course, governments may act largely in response to public pressure,
but arguments of principle are often influential n the course of parliamentary
debate and should be taken into account by legislators.? It may be less obvious,
however, that judges should concern themselves with questions of political phil-
osophy, even in jurisdictions where they do have the power to strike down legisla-
tion infringing basic rights. The courts’ task, 1t mught be said, is to interpret the
text, albeit in the light of the constitution as a whole, rather than to engage in
philosophical argument.

The function of courts 1n constitutional cases raises notoriously difficult ques-
tions. Free speech litigation is no exceprion. It 1s impossible to draw a sharp line
between legal and philosophical argument in this context, The literat approach o
textual interpretation, of some serviceable use 1n the construction of detailed
statutes, 15 of little assistance in elucidating the meaning of freedom of speech (or
freedom of expression) provisions which are invariably framed in broad, general
terms. The courts are perhaps limuted to the range of meanings which can be sup-
ported on a reading of the text, but the range of possibilites is so wide that this
constraint 1s of little importance. Thus, Black J., a member of the United States
Supreme Court who took a literal interpretation of the First Amendmeny, still had
to decide the meaning of “speech’, a matrer on which the Constitution provides no
help whatever.£ Naturally there may be a little less difficulty where the free speech
clause contains more specific provisions, as Article 5 of the German Basic Law and
Article 10 of the ECHR both do. But the courts task when interpretng and
applying any of these provisions remains quite different from that imposed on
them when they consider detailed legislation,

An alternanve approach is to consider what the framers of the constitution
intended. Did the Founding Fathers of the United States Constitution, for
example, have in mind that only previous restraints {or censorship) operating
before publication were outlawed by the First Amendment, or did they intend it
also to proscribe penal sanctions for the publicarion of, say, seditious speech?® For

obvious reasons this technique cannot really be sustained. It 1s rarely clear what

3 UK muntsters are required to make a statement that a bill's provisions comply with the European
Human Rights Convention or thar, though he cannot make a statement of compatibility, the govern-
ment wishes Pacliament to proceed with 1t: HRA 1998, 5. 19.

4 For the meamng of speech, see ch, 111, 5. 2 below. ,

5 For discussion of this point, see D. 8. Brogen, "The Origins of Freedoms of Speech and the Press
(1983) 42 Maryland Law Rev, 429, 439-44.
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the drafters of a constitution intended. Preparatory documents frequentl
evidence conflicung views and aspirations, difficulties which are even more acut
.in the case of international conventions such as the ECHR. Even when it 1
- possible to nfer a particular intent, it should hardly be decisive for litigation
*~arising some decades or centuries after the constitution was framed. Political anc
.- social circumstances will have changed so radically that it would be absurd to b
- limited to the particular conceptions of a freedom entertained by the members o
. dconsututional assembly. It is unlikely that the delegates to the 1787 Philadelphi:
. - Convention anticipated the development of mass commercial advertising or th
- advent of the broadcasting media, so it would be silly to enquire how they woulc
- have applicd freedom of speech to these phenomena.

- Partly because of these difficulues. it has been urged by Ronald Dworkin tha
- constitutional texts should be viewed as embodying general moral and pelitica
. conceprs rather than specific conceptions.6 He pointed out that the US Constrtutior
.- proscribes ‘cruel and unusual punishment’, but does not lay down any particula
“conception of this general concept. Courts must decide whether it should b
~ :understood now to outlaw, say, capital punishment; that decision requires reflec
. tion on the moral reasons why cruel punishment is forbidden. On this approact
©/ 4 constitution may reflect commitment to a general concept of freedom o
~“speech, but the particular understandings or conceptions of that freedom are bes:
“elucidated by an examination of the moral and political reasons justifylng it
“protecuon and an appreciation of its significance in the consttution as a whole
- Morcover, underlying the specific freedoms set out 1n a bill of rights, there may
“ be.even broader concepts concerning immurable basic human rights, for example.
_nights to equality of respect and concern or of human dignity. The scope of 2
~particular freedom such as freedom of speech, and 1ts meaning n a specific
“context, may be determined through argument more akin to philosophical
“reasoning than to conventional legal technuques such as the drawing of inferences
“from precedents. To some extent, then, the general ideas which justify freedom of
peech are of considerable assistance to 1ts interpretation. These ideas are likely to
be of a loose, open-ended character, very different from the specific and detailed
aims which characterize most modern legislation enacted to deal with 2 particular
- problem, say; poor housing or low education standards. Philosophical and polit-
ical arguments about the justifications for a frec speech princple are on this
“approach highly relevant to constitutional interpretation, nsofar as they assist in
-elucidation of the concept incorporated in the text. If, say, the only sound argu-
ment for freedom of speech is that it is essential for citizens to make tnformed
- choices between parties at general elections, a court would be wrong to hold the
reedom covered sexually explicit matenial or commercial adverusing. Dworkin’s
sapproach, building on the distinction between the general concept of free speech
-and particular conceptions of it, is more likely to resolve hard cases concerning its

. s R. M. Dworkin, Taking Rights Serwusly (London: Duckworth, 1977), 132-7.
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scope than are other techniques which emphasize the meaning of the constitutional
text and the intentions of its framers.

This conclusion does not, however, mean that judges cught to resolve hard con-
stitutional cases solely on the basts of apstract philosophical argument. Tor a star,
the constitution may be designed to reflect one particular philosophical or moral
perspective rather than another. For example, the protection of freedom of expres-
sion 1n most modern constitutions is probably more closely connected with allow-
g all citizens an equal right to engage in open public discourse than it 1s with
Mill’s argument from truth published in 1859. Such a conclusion might emerge
more clearly from a look at the overall structure of the constitution than from sur-
mises about the intentions of the framers or the general philosophical concepts
which influenced them. Consider a hypothetical constitution, 1n which the right
to freedom of speech is set out in a general chapter entitled Polincal Freedoms', in
conjunction with the right to vote, the freedom to form political parties, and
rights of access to government information. In that case, it would be hard to deny
that freedom of expression concerns only political speech, and that consequently
commercial speech and obscemty are not covered. The pownt may be illustrated by
reference to the German Basic Law (Grundgeserz). The Consurational Court has
to some extent been influenced in 1ts interpretation of the guarantee of freedom of
expression 1 Article 5 by the specific protection of political parties in Article 21 of
the Grundgesetz, and so has afforded poliucal speech more protection from
government regulation than that 1t has granted other types of communicatien.”

There is, therefore, a difference between the purely philosophicat arguments for
a free speech principle, and the specific arguments which courts must consider
when they adjudicate constitutional claims to exercise the right. Judicial considera-
tion of the former must be rempered by the constraints imposed by a proper
incerpretation of the text, and must further be substantially moulded by the con-
cepts adopted by the framers of the constitution, its general structure, and earlier
judicial precedents. Constitutional interpreration can be seen, therefore, as a subtle
brocess in which abstract arguments of principle mingle with historical, insti-
tunional, and specifically legal factors, As Fredenick Schauer, a leading free speech
theorst in the United States, has said: . . . the task of the courts, in attempung to
interpret the open-ended and morally loaded constitutional provisions—freedom
of speech . . . and so on—is to develop a theory of these clauses, a theory that will
be significantly philosophical, but will include a large dose of precedent.’® The
respective weighe of these considerauons will naturally vary from one constution

to another. The more specific the legal rext and the more detailed and complex the -

conststution is as a whole, the greater will be the role played by textual and struc-
cural arguments. The force of earliér judicial rulings will vary, depending on the

docirine of precedent adopred in the system, and the number and quality of those

7 61 BVerfGE 1, 9-11 (1982).
& ‘Must Speech be Special”’ {1983) 78 North Western Unv Law Rev 1284, 1305,
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- precedents. Courts should, and will, be more prepared ro depart from a single
decision which appears inconsistent with the arguments of moral principle undet-
lytng a right, than they would be to disregard a line of authority, which might
*.-equally be open to challenge on that basis.? 7
- Moreover, courts need not wrestle with all the difficulties which beser abstract
philosophical argument. While philosophers mav remain unsure whether the case
for a free speech principle is sound, judges are required-to interpret and apply a
frecdom of speech or a free expression clause. (The terms ‘freedom of speech’ and
freedom of expression’ are used interchangeably throughout this book, unless the
context indicates otherwise.) They must accepr the special status of free speech
provided in the constitution and must make the best sense of the concept that
' .they can. When freedom of speech or freedom of expression provisions are con-
tained in bills or charters of rights, 1t 15 clear that these are rights entitled to some
protection from government interference; courts need not explore further the
. philosophical character of the nght. Unlike philosophers. they do not have to
- worry whether the best arguments for free speech are utilitarian in character or are
: '_msltead deontological, chat 15, that free speech is a natural moral right. Moreover,
- guidance on the scope of free speech may be provided by the constiturional text.
- Related clauses covering the freedom of assembly and association indicare that
*courts should prorect demonstrations on the streets and other forms of public
protest, even though they might consider that on prineiple such activity falls out-
side the scope of freedom of speech or of expression.!® Privacy rights may
'_s.trengthen controversial claims to free expression rights, for instance, to read
. pornography at home, which might be hard to justify on the basis of the abstract
- philosophical arguments for freedom of speech.
Sub_je.ct to these points, arguments of political theory are often cenrtral to the
disposition of free speech cases. They are particularly relevant when coures deter-
- mhine the meaning of speech and the scope of the freedom. Courts must decide
for Instance, the extent to which freedom of expression covers commercial adver:
tising, sexually explicic material, and expressive conduct such as the desecration of
;-a.national fag. ‘They must also determine whether the protection of hate speech
. c%lrectecl at racial or religious groups is required by freedom of expression in the
_ !{ght of the underlying moral arguments for guarantee of that freedom, or alterna-
“tively whether human dignity supports its proscription. They must rule whether
.-'fre.ed.om of speech 15 only a negative liberty, guaranteed Vagainsl: interference
by..government, or whether 1t also entails upholding some positive righes, for
example, to use public property for speech or to acquire information from public
Authorities (‘freedom of information’). Answers to these questions are rarely pro-
vided by the text of the constitution, so judges must decide them on the basis of

2 In West Virgna State Board of Education v. Barnetse 319 US 624 (1943), considered in ch. III,

it ’ . L : ! .
2 Gﬁ;ﬁe;ifg 8151;)51‘521(61%28; : averruled its decision of three vears earlier, Minersville School Distract v.

10 For the relanionship of free speech and freedom of assembly, see ch. VIIL 5. 2 below.
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the moral and political arguments which underlie its commitment to freedom of
speech. They cannot, 1n short, avoid, confronting difficult questions of political
philosophy.
After a briefintroduction on the naturc of a free speech principle, section 2 of this
chapter explores the coherence of four justifications for that principle. Each of
these arguments assumes different forms, so some simplification 1s 1nvolved in
their reducton to four: further, within the context of these justifications for free
speech, particular arguments are considered which could be put under an. alterna-
tive heading. As will be seen, the different arguments for free speech emphasize
the interests of cither the speaker or of the audience, or perbaps that of the public
in an open tolerant society. So section 3 discusses the fiee speech inserests of
speakers, recipients (listeners, readers, and viewers), and of the general public in
the unimpeded communication of information and ideas. These distinctions may
have legal significance. Some texts confer nghts on both speakers and recipients,
while others provide only for freedom of speech or expression, without making it
clear whether both groups enjoy rights. In some circumstances, for instance that
of commercial adverusing, the free speech claims of reciplents appear stronger
than those of speakers, so it 1s important how far the free speech or expression
clause protects the formers’ interests.

Many free speech argumens link the freedom to other rights and values which
may be more fundamental in terms of poliucal principle or of the constitution, or
both: a right to dignity or the right to equal respect and concern. Equally; these
values may circumscribe free speech rights, in pareicular limiting individual rights
to freedom of expresston to ensure greater, or more equal, enjoyment of the free-
dom. In particular, the value of pluralism may justify qualifving the exercise by
individuals, notably the owners of media corporations, of their free speech rights.
That conclusion would be rejected by many commentators, particularly in the
United States, because it seems to entail upholding some government regulation
of speech. They contend that 1t would run counter to the justifications for free
speech which underlie 1ts incorporation 1n the constitution. These arguments are
considered in section 4 of this chapter.

2. Four Arguments for a Free Speech Principle

This section explores four arguments commonly put forward o justfy a free

speech principle, that 1s a principle under which speech 1s entitled to special pro-
tection from regulation or suppression.’! The principle must be an independent
political principle, distinguishable from general libertarian claims. An anarchist -

would not need to 1nvoke a free speech principle, since he argues that all atternpts
by government to regulate his behaviour. including speech. violate his freedom

11 Schauer, 7-10.
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Under the principle, speech is entitled to a degree of immunity from government
regulation because of some special quality or value to be attributed to communica-
; ton and expression. Although the case for free speech protection may be associared
with, or rest on, more fundamental claims about human digpity or opportunitics
. fqr self-fulfilment and development; the principle is only coherent to the extent
that speech can be distinguished from other areas of human conduct and activiry.
_ _Eurther, a rlght to free speech must be isolated from other fundamental libertrés.
that may be incorporated in a written constitution, for instance, rights to privacy
or to choose a sexual lifestyle, or property rights. This may create difficulties in
“some contexts. When nights 1o view hard-core pornographic films or live sex
shows are asserted, it is unclear whether these are really claims to free speech, to
 prtvacy, or to a broad right to personal liberty in indulging sexual castes.!?
- A free speech principle need not entail absolute protection for any exercise of
- frcedpm of expression. Most proponents of strong free speech guarantees concede
- that ts exercise may propetly be restricted in some circumstances, for example
~when it is likely to lead to imminent violence. But the principle does mean that;
- government must show strong grounds for nterference. It would be inconsistent
- -with any free speech principle, worthy of the name, if a publicatton could be
. stopped on the ground merely that 1t is offensive to some people, or could be
: _penalized because it contributes to disorder or lowers the government’s authority
. or reputation. In short, a free speech principle means that expression should often
: ._be tolerated, even when conduct which produces comparable offence or harmful
- .__cff_ects mught properly be proscribed. And that must be because speech is particu-
= !ar!y- valuable, or perhaps because we have special reason to mustrust its regulation.

(1) Arguments concerned with the importance of discovering truth

-H.istoncally the most durable argument for a free speech principle has been based
on the importance of open discussion to the discovery of trurh, If restrictions on
speech are tolerated, society prevents the ascertainment and publication of accut-
'a.tff fac_:ts and valuable opinion. The case 1s particularly associated with John Stuare
_ .M.l“., but 1t had also been made two centyries earlier-bv Milton, and it has plaved
- some part in the theorizing of American judges.!3 There are a number of versions
' of the argument. Truth may be regarded as an autonomous and fundamental
good, or its value may be supported by ucilitarian considerauons concerning
progress and the development of soctety. A theory resting the special status of
speech on the value of truth should, one might think, assume that truth 1s a coher-
ent concept, and that particular truths can be discovered and justified. That was

i i; .JSCIev}:tll UL, s. 2{iii} and ch. X below for furcher discussion.
243 I Milwon, Areopagitica: A Speech for the Liberty of Unlicensed Printing (1644) i 777

_ : o Prose Wi
_gg'eérirgq(alng,llg%%). l];or rzle_va}nt UL?V };budgmems, 1n addition to that of Holrge(s J.in ngmofsi (Etgggé
L ,see Brandeis J. in Whitney v. Cali 274US357,375-8 (19 : [
Ko Copes 6 US55 (1929)' iforau 357, 375-8 (1927) and Frankfurter ).
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14 Por a defence of the concept of truth, see B. Williams, Truth and Truthfulness (Princeton, N,

Princeton UP, 2002).

16 Jbid., 40. 17 Hate speech 15 discussed in ch. V, s. 4 below.

; i : 0), 1312, and see also H. T. McCloskey;
18 See C. L. Ten, Mill on Liberry {Onxfora: O[(J]I;—/'l()g)Sl% Ingury 219, 2267, cf. D, H. Mur?rf),_
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- destroys tolerance. It is better, it is said, to permit the dissemination, say, of hate
. speech than to curtail the freedom of extremusts. The latter course might encour-
~age people to believe the truth of the suppressed speech, which they would other-
- WISE IgNore or reject; MOTeover, 1t is sometimes dangerous to drive unpleasant
. ideas underground, for they may surface later in 2 more dangerous form. There 1s
- something in this counter-argument to criticism of Mill. Bur insofar as the rejoin-
der rests on a judgement that 1t 1s overall misguided to restrict speech, it departs
~from the argument from truth. That argument is that it is wrong to suppress
.. truth, even though that course 1s considered useful. Once the utility of suppres-
‘sion 1s 1n 1ssue, 1t 1s a matter for empurical judgement whether on batance 1t 1s right
‘o restrict free expression, and on that mateer the judgements of freely elected gov-
“ernmens are usually trusted. ,

" Avrelated criticism 1s that Mill overvalued intellectual discussion and the need
“for all individuals to be able to debate public affairs vigorously. This feature
emerges most clearly in his claim that it would be wrong to prohibit even false
. speech, because in the absence of opposition the ability to defend true and valu-
‘able beliefs will decline. This may be correct, but a government worried that
inflammarory speech may provoke disorder 1s surely entitled to elevare immediate
pitblic order considerations over the long-term intellectual development of the
man on the Clapham omnibus. At any rate the risk of immediate damage which
may occur from the acceptance of falsehood should be balanced against the long-
:tefm benefits of constant, uninhibited debare.

However, the greatest difficulty with Mill’s argument 1s its implicit assumption
that freedom of discussion necessarily leads to the discovery of truth or, more con-
cretely, to better individual or socsal decisions. That assumption is certainly war-
rantéd in environments where there 1s a shared commitment to the discovery of
truth; it is clearly wrong to censor expression mn universities and between members
of :a:scientific communuy, on the ground that it challenges recerved wisdom.,
Indeed, a novel idea 1s much more likely to be accepted in these circles if it 1s true.
Morcover, procedures are in place, for example, peer review of articles submutted
orpublication, to ensure that their claims to truth are plausible and worth discus-
sior.”” But it 15 difficult to make the same assumptions about the role of free speech
in society. It is not clear that unregulared speech always leads to the reception of
truth. Indeed, some historical experience suggests the contrary; the Nazis came to
[ ower.in Germany m 1933, although there had been (relatively) free political dis-
course under the Weimar Republic during the 1920s. This 1s not to say that truths
are more likely to be discovered in the absence of free speech. Freedom of speech
miy be necessary, if not sufficient, for this purpose, but equally some constraints
may-be required to ensure that false proposittons do not drive out truths.

One question which has been relauvely little explored i discussion of Mill’s
heory is whether his argument applies equally to all types of expression, and in

12 Williams {n. 14 above), 217.
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particular whether a distincuon should be drawn between claims of fact and
expression of opinion. Mill clearly considered the argument from truth, or at least
that aspect of it concerned to justify the rolerance of false opinion, to be more rel-
evant to discussion of political, moral, and social affairs than to marthematical or
scientific propositions.20 His treatment does not explicitly refer to other modes of
expression, such as commercial advertising or sexually explicit material, which
may consist of both nformavion and ideology or fit into neither category. One
interpretation of the truth argument 1s that it does cover these types of expression,
since they form part of a general argument that, say, looking at such matersal is an
aspect of a good lifestyle.

There is perhaps something paradosical about Mill’s thesis. The argument for
free speech principle from truth s said to be particularly applicable to types of
expression, which can only rarely, if ever, establish truths with the same degree of
assurance that obtains in mathematics or the natural sciences. Truth, of course, 1s not
to be equared with certainty, and the fact that there are better and worse arguments
in political and moral discourse is cnough to substantiate Mill's conclusion that the
prohibition of such discussion by the government is (at least generally) wrong on the
truth argument. Less clear is the status of speech which does not assert any coherent
proposition or make a claim which could ever be objectively tested. Personal abuse,
some emotive palitical speech (perhaps the ‘Fuck the Draft’ slogan upheld as pro-
tected speech by the US Supreme Court in Coben v. California®) and hard-core
pornography all appear to fall outside the categories of expression which Mill had in
mind when he formulated the argument from truth. Yet the legal systems considered
1n this book to some extent protect these types of expression. That might mean that
courts accept justifications for freedom of speech other than the truth argument. In
any event, Mill’s theory 15 difficult to apply to types of expression where it seems
absurd even to look for an element of truth, or to propositions which are guite obvi-
ously factually false, such as ‘the moon is made of green cheese’.

A more important question 1s how relevant the argument from truth 1s to free
speech coverage of the publication of government secrets, or the disclosure of con-
fidenuial personal information. (Most legal systems umpose restrictions on the dis-
closure of such information in the interests of national security or privacy.) In

these circumstances, the speech is not restricted because the government fears the .
disclosure of information which 1s false. It 1s not acting on ‘an assumption of infall- -
ibility’. The disclosure of information, say, by a civil servant or an employee ofa:
commercial company to a newspaper is outlawed because it reveals true facts -
which the government or the company wishes to keep confidential. Individuals -
take privacy actions generally to stop {or secure compensation for) the disclosure *
of sensitive personal information which 1s probably accurate. Arguments from -

cruth are not readily applicable in this context; 1t is better to justify the coverage o
such disclosures by free speech clauses with other arguments.

26 Mill, 51. 21 403 US 15 (1971},

Why Protect Free Speech?

-~ Mills truth argument then applies most clearty to speech stating beliefs a

" tf}eones abour poliucal, moral, aesthetic, and social matters. The position with
his theory of factual propositions and scientific or mathemarical formulae is |

» . well established. However, this reservation does not seem to affect the judic

interpretation of free speech provisions. Courts are influenced by the other justifi
tions for a free s‘peech principle, especially the argument from 1ts umportance 1
~democracy, which does apply to much factual information.?? Moreover, so1

: -constitutions, such as the German Basic Law, and the ECHR clearly cover t

right to impart and recerve information, as well as ideas.23

- Asmennioned earlier. the principal weakness of Mill’s argument is 1ts questional
assumption that free discussion necessarily leads in a democrauc soctety to t
acceptance of truth, or at least the adoption of better or more liberal social polici
Another argument must be made to strengthen the case made by Mill: governme
B s notto be trusted in this context to determine the appropriaté procedures for t
d1scpvery of truth. One may legimimately doubt whether free speech always leads
‘truth, but better decsions are likely to emerge from unminhibited discussion th

e from a process regulated by the state. For government does not share the comm

sment of a unwersity or the scientific community to the truth, and cannot be reli

- -on to adopr appropuiate procedures for 1ts discovery. This 1s surely a reasonable pc

ition, though it needs refinement.24 Ac this juncrure, the point should be made th

-::the argument runs counter to the majoritarian theory of democracy, under which :
_-.-eiect:ed majority 1s generally entitled to regulate s peéch whenever 1t considers its dJ
- semination is against the overall good or welfare of the community.2s

2 “Another form of the argument from truth 15 associated with a famous passage

- the dissenting judgment of Holmes J. tn Abrams-v. US:

- '_B-uF when men have realized that time has upset many fighting faiths, they may come
*believe even more than they believe the very foundattons of their own conduct that

- ‘ultimate good desired is better reached by free trade in ideas—rhat the best test of truth

the power of the thought to get itself accepred in the competition of the marker, and th
_.truth ts the only ground upon which therr wishes safely can be carrted out.26

: __?hg"marketplace of ideas” theory of free speech has been enormously influenc
in tbe United Stares. It is the reason why courts mistrust government interves
‘Hon, even when 1t 1s intended to foster free speech. It provides one explanatio
-_for their strict scrutiny of viewpoint or content-based regulation of speech, fc
rguably such regulation distorts the working of a free market for che exchange «
deas.?” Just as liberal economists consider it is wreng to interfere with the oper:
tion of a free market in goods and services, so 1 Holmes ].’s view 1t was eqlzlali
ndesirable to manipulate the market 1n ideas. The cruth would emerge from
free trade in ideas’ or intellectual competition.

e Sees. 2(@) below, 3 Seech. 11, s5. 4 and 5 below.
25 Sees. 2lif) below. 26 250 US 616, 6301 (1919).
2. 'Sce ch. 11, 5. 2 below for development of these points.

24 Sees. 5 of chis chapter.
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On one view, Holmes J. thought that unregulated competition in the zcsmal, and
not just an zeezl, marker is conducive to the discovery of truth.2# Or he may have
taken a relativist {or gloomy) view of truth: whatever emerges from the competitive
market 1n ideas 1s the truth, and nothing more can be said. That view 15 far removed
from Mill’s perspective, which assumes instead a lively discussion of rival views, as if
soctety wete conducting a perpetual seminar. In any evenr, Holmes J.'s version of
the truth argument rests on shaky grounds. If it can never be claimed on mteﬂectu—
ally defensible grounds that one propesition is stronger than another, the notion of
cruth becomes more or less empty. In that event, 1t 1s hard to see why 2 democratic-
ally elected government should not interfere with the free speech market, just gs it
may regulate the working of an economic market to ensure, say, open Compettion
and stamp out unfair trading practices. A preference for the marketplace, as opp-
osed to governmental regulation, can be justified on many gI'OLII‘ld.S,. f.or example,
suspicion of government or a concern for the free speech rights of individuals whefx
their speech is suppressed, but such a choce seems wholly unretated to Holmes J.’s
eccentric views on the impossibility of discovering truth.?? _

Other criticisms can be made of the marketplace theory.3® First, the market-
place is not in practice open to everyone who wants to communicate his ideas.
Some views are widely disseminated by the media, others hardly figure in public
discussion. Differences in the availability of ideas have little to do with their truth.
The markerplace may not therefore provide a forum for the vigorous public
debate that Mill and other proponents of free speech envisage. Secondly, insofar as
the marketplace theory is an argument about the discovery of truch, it assumes
that contributions to the marketplace represent the views of their proponents;
ideas should not be put forward primarily because the speaker, say, a tabloid edi-
tor, considers they will be popular or that their inclusion will lead to increased
sales of his newspaper. For any truth argument assumes attitudes on the part of
speakers of sincerity and truthfulness. But we know that newspapers and other

publications are often sold or 1ssued to make money, and that, sadly, a concern for
truth may be subordinate to other considerations. Finally, the argument assumes
that readers and other rectpients consider claims made 1n the marketplace ration-
ally, determining whether their acceptance will lead to a better society or an
improved lifestyle. That 1s surely too oprimistic an assamption. '
Some regulation of the free speech marketplace must surely be conceded, if
eXpression 1§ to be communicated effectively. At the very least, some government
intervention 1s justified, if only to prevent the clash of speech, whether on the
streets, on airwaves, ot at public meetings. Thar is widely admicted.3! Arguably,

28 Williams (n. 14 above}, 214-15. 29 See Schauer, ch. 2, esp. 19-21,

30 5, Ingber, “The Macketplace of Ideas: a Legitimizing Mytl’ [1984] Duke Law fo 1.

31 Even Alexander Meiklejohn, a promunent defender of free political speech._ recognuzed that pro-
cedural rules are necessary to regulate the order and length of speech at public meenngs: see Free
Speech and its Relatron 1o Self Government (New York: Harper, 1948), cxpax?ded and retitled as
Political Freedom: The Constrtutional Powers of the People (New York: HarperCollins, 1960), 19-28.
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- regulation of the mass media 1s justifiable to ensure that a variety of views can be heard

in the marketplace.>? In some contexts, notably that of commercial advertising where

~ . itis difficult for the public to assess the veracity of the claims made to 1t, intervention

- Is reasonable in order to curtail deception and fraud.?? On 1ts own the marketplace

theory seems a poor argument for freedom of speech. The case has to be made that an

- unregulated marketplace better serves freedom of speech than other alternatves. And
- whatever Holmes ]. said, it 1s not really an argument about truth,

i (ii} Free speech as an aspect of self-fulfilment

- A second major theory of free speech sees it as an integral aspect of each indi-
- vidual's nght 1o self-development and fulfilment. Restrictions on what we are
~-allowed to say and write. or {on some formulations of the theory) to hear and read,
- inhibit our personality and its growth. A right to express beliefs and political
-artitudes instantiates or reflects what it is to be human. The argument asserts that
- there 15 an individual right to freedom of speech, even though 1ts exercise may be
-inimical to the welfare of society. Unlike the theories which relate free discussion
to the discovery of truth or to the maintenance of a democracy, this rationale is
.not necessarily consequentialist, although 1t might be defended in wtilitarian
-terms. The theory might regard freedom of speech as an intrinstc, independent
- good; alternatively, its exercise might be regarded as teading to the development of
- more reflective and mature individuals and so benefiung soctety as a whole.34
- Courts need not concern themselves with this pomnt; however, as will be seen,
- other difficulties 1n applying the theory may concern them.

At the level of general philosophy it 1s reasonable to ask why freedom of speech
15 partcularly important to a persons self-fulfilment. It is far from clear thar
~unlimited free speech 1s necessarily conducive to personal happiness or thar it sat-
-~ 1sfies more basic human needs and wants than, say, adequate housing and educa-
- tion. Yet unless some reasons can be given for treating expression as particularly
“significant, the case for a free speech principle made on this basis becomes hard to
-disunguish from general libertarian claims to do anything which an individual
may constder mtegral to his personality. There 1s perhaps something uniquely
- valuable 1n intellectual self-development. The reflective mund, conscious of
ooptions and the possibilities for growth, distinguishes human beings from ani-
~-mals, Freedom of speech 1s also closely linked to other fundamental freedoms
- which reflect this aspect of what 1t 1s to be human: freedoms of religion, thought,
- and conscience. But, unlike those freedoms, the exercise of freedom of speech or
: cxpression may harm others by, for 1nstance, damaging their reputation or
infringing privacy or ntellectual property rights; speech is not self-regarding.

.22 Seech. X1, s. 2 below for discussion of this topic.
33 See ch. XI below for regulation. of commercial speech.

3% T. Campbell, ‘Rationales for Freedom of Communicanon’, 10 T. Campbell and W, Sadurski
"feds.), Freedom of Communzcation (Aldershot: Dartmouth, 1994) 334,
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Furthermore, if intellectual development 1s paruicularly valuable, rights to education,
to cultural goods, and to travel should also be protected. Something more must be
said to establish why speech 1s special.

Admirtedly, there are practical reasons why freedom of speech might be singled
out for constitutional protection and distinguished from other rights, for example,
to an appropriate level of educanion, which are similarly related to intellectual and
moral growth, Freedom of speech 1s usually regarded as a liberty against the state,
ora ‘negative freedom’, and largely for this reason may be thought more capable of
judicial interpretation and enforcement than positive rights to, say, an adequate
education. The provision of good schools and universities involves the allocarion
of resources, and probably public expenditure; framers of constitutions, and
courts, may reasonably consider that educational rights should not be legally
enforceable, even though they are as closely linked to the self-development of
individuals as freedom of speech.

The problems which confront the courts in this context reflect some of these

difficulties. Assuming that self-fulfilment arguments do justify a constitutional
guarantee of free speech, problems occur in distinguishing berween genuine asser-
tions of a right to free speech and claims to other freedoms, which might equally
be supported by reference to the case from self-fulfilment and development. They
are most acute in determuning the meaning of ‘speech’, a topic considered 1n
Chaprer I1L. Is, for instance, an asserted right to incur unlimited election expendi-
ture really a claim to free speech or a claim to the unregulated use of money?33 At
figst glance, the right might be supported by arguments about self-fulfilment at
feast 10 a material sense, but on closer inspection 1t surely has lietle connection
with the particular view of intellectual and moral development underlying a
rights-based view of free speech. A similar question arises when deciding how far
pornography qualifies as ‘speech’ for the purposes of the First Amendment or
other free speech provision. A claim for constitutional protection which rests on
the role such matertal plays 1n satisfying sexual needs can be treaied as a free speech
argument, but may be more soundly based on a general freedom to moral auton-
omy.36 That general freedom 1s closely linked to self-fulfilment, as is freedom
of speech, but that does not mean that the two freedoms are identical, The self-
fulfilment rationale for free speech easily lends support to arguments which are
hard to distinguish from general libertarian or moral autonomy claims.

These problems are not removed if, as argued by Renald Dworkin, the case for -

free speech protecuion is grounded on fundamental background nghts to human

dignuty and to equality of concern and respect.’” Again, this argument does not -
provide any clear basts for determuning the scope of a free speech principle or for -

35 See ch. 111, 5. 3 below, where 1t 15 argued rhat expenditure restrictions engage freedom of speech

because they are intended to limit expression.

36 See R. M. Dworkin's argument for a right to read pornography on the basis of a broad freedom

ro moral independence 1n ‘Is there a Right to Pornography?” (1981} 1 OfLS177.
57 Taking Rights Seriously (n. 6 above), 266-78, 364-8.
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- _dist.in-guishing it from a general claim to personal liberty, Take a claum that
l:nCthdualS have a right to choose the manner of their dress or follow their sexual
lifestyle free from any public constraint. Should those claims be regarded as
- aspects of a broad free speech right, of privacy rights, or of a general nght to
- personal libercy? Dworkin's argument 1s of little help here. Respect for thegri hts
.of,.say, holmosexuajs may be based on the same underlying atguments of digiity
- and equality which support free speech rights, but it would be wrong to conflate
the rights. Further, the argument does not show why speech 1s special, or why it
‘should be singled out from other claims which may be made by libertar,ians. !
o There 15 a further problem which should be noted here, bur which will be dis-
: '_cu'ss__ed later in this chapter: it can be argued that the exercise of freedom of speech
- infringes human dignity or the rights of other persons affected by the speech to be
_ __;'tre:flted. with equal respect and concern.?8 This argument is most frequently made
i 1o justify the imposition of limits on hate speech and pornogeaphy demeaning
: :women.VIt is not necessary ar this stage to say whether it 15 persuasive. But it 1s
- -appropriate to point out here that free speech justifications, using as their basis
] self-fulfilment, dignity, and equality nights are at least vulnerable to this argument
o Quute apart from these criticisms levelled at the intellectual coherence of the the—-
oy, it may not explain the terms of particular free speech clauses or the jurispru-
: _del}ce qf constitutional courts. On the versions of the theory considered up to this
. point, it would be hard to justify the application of the free speech principle to the
: -_dlsclosure of informasion. 1n contradistinction to the dissemination of ?dem and
- opinions. This point is even more apparent if emphass is placed on the rights or
- incerests of the speaker. While an unlimited, or at least very wide, freedom to com-
 municate 011?6‘5 own views may be considered an integral aspect of self-development
. Jorhuman dignity, it 1s surely far-fetched to make the same claim for the disclosure
pf news and information, unless perhaps the communicator has assembled or 1s in
some way responsible for it. But some free expression provisions, notably Article 10
'of_ tiile ECHR. expliculy cover the disclosure of information, while in other juris-
.:ch_ctjons court rulings have established that disclosure is covered by freedom of
speech. Such coverage 15 better explained under a theory, like the argument from
d_fe.m"ocracy, which emphasizes the interests of the recipients of communications
Similarly the excension of free speech nghts to legal persons, such as corporanons.
makes little sense in terms of self-fulfilment theories, and the same can be said 01;
-t:he-appfication of the free speech principle to the press and other media,??
: _These feservations do not, however. apply to the variant of the argument put
forward by Thomas Scanlon. ¢ His argument for freedom of expression proceeds

38 Seds, 4 below.

3 For th h i th

L belovev.speec of corporanions, see ch. 1L s, 3 below; and for free speech and the media, see
40 Also see the similar arguments of T, Nagel, ¢ i i

0 Al ] 7 . Nagel, ‘Personal Rights and Public Space’ (1 2

P}{'zla.rop'hy ,mm’ Public Affasrs 83, and of D. A. Strauss, ‘Persuasion, Autonomy, ;ilfieﬁcc?dgoizl 4f
Expr_esston {1991) 91 Columbia Law Rev. 334. ) °
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from the premuse ‘that the powers of a state are limited to those that citizens co uld
recogruze while still regarding themselves as equal, autonomous, rational
agents.4! A person 1s only autonomous ifhes free_to weigh for hlm-Self the argu-
ments for various courses of action that others wish to put before him. The gov-
ernment, Scanlon asserts, 15 therefore not enutled to suppress speech on the
grounds either that its audience will form harmful beliefs or that it may commut
harmful acts as a result of these beliefs. The first limb of this concluston 1s similar
to that reached by John Stuart Mill; Scanlon 1ndeed refers to his own thests as ‘the
Millian Principle’, though unlike Mill's argument i1t does not rest on any assump-
ton that truth will emerge from open discussion. Scanlon’s thesis 1s clearly rights-
based rather than consequentialist. The individual has a right to hear views and to
consider acting on them, even though this process will damage sociery—although
it 1s conceded that some limits may be imposed during times of extreme emer-
gency. On the other hand, unlike other versions of the self-fulfilment case, it
focuses on the nights or interests of the recipients of speech. Another pount s
worth noting, Scanlon emphasizes that the Millian Principle does not exhaust. the
arguments for freedom of expression; other theories might, for example, yustify a
wide right of access to the means of expression. His case 1s simply that under the
Principle the government 1s unable to use certain grounds for limiting speech.

Compared with some other free speech theories, this argument prov1d§s a rela-
uvely coherent explanation of much judicial interpretation of free expression pro-
visions. It should be noted incidentally thar it is not based on the history and
structure of the United States Constrrution, and so it may shed light on the meer-
preration of the free speech clause 1n any constitution. An important point is that
the argument is not limited to political speech, but applies to all speech (or express-
ive conduct) which provides the audience with information and opinion relevant
to the formation of its own beliefs. This is reflected in the case-law of all the juris-
dictions considered in this book. Although politcal speech may be accorded a spe-
cal degree of protection, artistic and moral discourse, sexually explicrt material,
and to some extent commercial speech, are also covered. Scanlon’s concern with the
legitimacy of the government reasons for restricting speech reflects many d.e(:lsmns
of the US Supreme Court; measures aimed at the content of particular ldeasf or
discruminating berween varieties of political and social communication are subject
to strict scrutiny.42 The theory also distinguishes between the communication of
information relevant to the development of political and moral beliefs which 1s to
be protected against regulation, and the revelation of technlc?l information which
merely provides the audience with the means to accomphshf ljlarmful acts, for
example, military and scientific secrets, and which may be prohibited.*?

The theory has been criticized, to some extent because of the weaknesses of the
notion of pe'rsonal autonomy which lies at its root.#* It seems that autonomy 1s

41 Scanlon, 162. 42 See ch. I, s. 2 below. 43 Scanlon, 159-60. '
4t Schauer, 67—72, and S. J. Brison, “The Auronomy Defense of Free Speech’ (1998) 108 Erbics
312, 323-36.
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- ascribed to human beings as an element of their essential dignity, rather than a
" atrribute that all people in fact enjoy or appreciate. So the theory might be able ©
--ressst the charge that many people are generally incapable of exercising real auton
- omy. They are unable, it may be said, rationally to consider views and argument
- - putto them, so unfettered freedom of expression may lead to foolish and danger
. ous choices, for example, to vote for fascist political parties. Scanlon might be abl
Lo dismiss that criticism, because he considers that persons must see themselves a
“‘autbnomous unless they are prepared to surrender their independent judgemen
- to the state: ‘[a|n autonomous person cannot accept without independent consid
- eration the judgment of others as to what he should believe or what he shoulc
~do”.%> But Scanlon could not so easily reject an argument that autonomous peopls
““might deliberately, after careful reflection, choose to allow the state to determin:
-that certain types of speech are too dangerous to be tolerated. Almast everyom
- “would agree, I think, that we should be protected from exposure to false claums by
. commercial advertisers; hardly anyone is able independently to evaluate suct
. claims before, say, making a disastrous purchase. So the proscription of deceptive
- adverusing 1s compatible with moral autonomy. But many people mught make the
“:$ame argument abour, say, racist hate speech or hard-core pornography. Auton
- omous people might well agree that some of them find it difficult to evatuate thi
.- matertal, so its availabilicy should be regulated by the stace. Bur they would no
- “surrender their freedom to argue against maintenance of the regulation, and they
- would require that the scope of any restriction be determined by indepen-
-dent courrs. 46

. Scanlon himself reconsidered the soundness of his argumencs. In a later article
~-he doubted whether the audience’s interest in having a good environment fos
*the formarion of its attitudes really justified the broad autonomy principle.’
~ Some restricuions on free speech, for example, on saturation advertsing by a
candidate for office, could be justified in order to foster a climate for rational
thought by the public. In some circumstances, he argued, speech may legrtimatety
“be restricted on paternalisuc grounds, while his original theory had left no room
“for limirations on, say, cigarette advertsing, Another objection to the autonomy
- thests 15 that 1t does not really do justce to the interests of the speaker.8 1t seems
~.odd, for example, to justify the protection of unpopular speech (for example, street
“demonstrations or underground literature) entirely by reference to the inrerests of
~the audience or readership (which may be negligible), but ignore the stronger
 claims 1n these circumstances of the demonstrator or publisher. Moreover, Dworkin
pointed out that much conventional, political speech hardly offers fresh informa-
“don or ideas for the public o reflect on and, therefore, would not appear to
“be covered by the Millian Prmeple. Despite these points, Scanlon’s thesis is

% Scanlon, 163.
.16 .For the significance of judicial review 1n the free speech context, see s. 5 of this chaprer.

47 “Freedom of Expression and Caregornies of Expression (1979) 40 Uz of Pittshurgh Law
“Rev519. .
;48 Introduction to R, M. Dworkin {ed.), The Philosaphy of Law (Oxford: OUP 1977), 14-16.



18 Freedom of Speech

important. lc draws attention to one reason why the suppression of speech is
wrong: 1t prevents free people from enjoying access to ideas and information

which they need to make up their own minds.

(iiiy The argument from citizen participation in a democracy

This is probably the most easily undesstandable, and certainly the most fashion-
able, free speech theory in modern Western democracies. A representative judicial
view 1s this extract from Brandeis J.’s judgment in Whitney v. California:

Those who won our independence believed thar the final end of the State was to make men
free to develop their faculties; and that in its government the deliberative forces should pre-
vail over the arbierary. .. They believed that freedom to think as you will and to speak as
you think are means indispensable to the discovery and spread of political tru_tl.l; ...that
the greatest menace to freedom 1s an inert people; that public discussion is a political duty;
and that this should be a fundamental princtple of American government.?

In the United States the argument has been particularty associated with the writ-
ings of Alexander Meiklejohn.>® He thought the primary purpos_erof the First
Amendment is to protect the right of all citizens to understand political issues 1n
order to partctpate effectively in the working of democracy. The Amendment
represented the commirment of the people to rcpresentativc-self—governr'nent. In
some of its leading judgments, particularly n the context of libel proceedings, the
German Constitutional Court has similarly recognized the crucial role of free-
dom of expression in the formation of public opinion on political questions; as a
resuit Article 3 has been particularly broadly construed in this area.?!

The argument is attractive largely because 1t 15 relatively easy to understan.cl. To
some extent 1t rests on the rules, values, and commirments explicitly stated in the
particular constitutional document, as well as on the more abstract phitosophical
theoruing which characterizes the arguments from truth and the nighe to self-
fulfilment. For courts concerned with legal interpretation this feature 1s an asset;
conceptual shortcomings of the argument are less troublesome for them. One or
two aspects of the argument are worth noting. Insofar as the argument 1s cou-che:d
1 terms of the need to expose citizens to a wide variety of views and to provide it
with enough information to hold government to account,  free speech clause
would only cover political expression; there would be little justification for
extending 1ts protection to literary and artistic discourse, let alone se:xually explicit
material or commercial advertising, Nor would it cover speech which challenged

42 274 US 357, 3758 (1927). ) ]

50 See in parucular Free Speech and its Relation to Self-Government (n. 31 above), and “The First
Amendment is an Absolute’ [19611 Supreme Cowrs Rev 245, o ) . )

51 Seee.g 12 BVerfGE 113 (1961) (article by a judge replying to criicism of his polirical attirudes
held to be immune from libel proceedings); 61 BVerfGE 1 (1982} {exaggerated attack ona far-right
political party held to be political speech immune from libei proceedings).
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the existence of democratic government and instieutions. The purpose of speech
. from this perspective is to serve democracy, so it would be wrong to tolerate the
. circulation of material advocating its overthrow.52 Yet liberal legal systems do
- protect non-political speech, although criticism of government and its officials
may enjoy a greater degree of protection than, say, commercial speech. That sug-
gests that courts may consider other justifications underpin the free speech clause,
*-in addition to the argument from democracy, or alternatively that argument
- should be recast to explain why courts do, and should, hold the clause to cover
- non-political discourse,
- In s simplest form the argument from democracy 1s firmly utilitarian or conse-
- quentialist. This has some awkward repercussions, for a government might con-
. sider that sometumes the values of a democracy, including 1ts long-term commitment
_to free speech, can best be preserved by the suppression of some speech. Unlike
- the case for free speech based on rights to self-fulfilment or moral autonomy, the
-~ argument from democracy does not appear necessatily to trump a counterclaim
that the exercise of free speech mighe in some situations be contrary to the
- “public welfare. It 15, of course, possible to make further refinements to the basic
- -ucilitarian argument in rebuctal of this point: in the long run, it may be said, the
- ‘maintenance of a confident democracy is best guaranteed by protectung freedom
of speech in all (or almost all) circumstances, so temporary regulation might
induce poliucal unrest, undermine the acceptability of other laws, and so on.53
*This difficulty is one aspect of the central weakness of the argument from
democracy 1n the simple form put forward by Meiklejohn. If the maintenance of
democracy is the foundation for free speech, how can one argue against the regula-
- tion or even suppression of speech by a democracy acting through its elected rep-
- Tesentatives? As Schauer puts it, ‘the very notion of popular SOVEreignry supporting
. the argument from democracy argues against any limitation on that soverelgnty,
~and thereby argues against recognition of an independent principle of freedom of
-~ speech.’>4 I is difficult to resist this conclusion if the magoritarian conception of
- democracy is accepted, for that allows majorities t0 determine the limits of the
“tights individuals are entitled to exercise.
-+ But 1t 15 preferable to hold an alternative conception of democracy, under
- which freedom of speech should be more broadly understood. On what Dworkin
terms the constrtutional conception of democracy, political imstitutions must
tespect the night of all citizens to be treated wich equal respect and concern.®s
_Ev_er_yone, including, of course, members of minority groups and parties, is entitled
10 participate in public discourse and debate, as a resuit of which temporary polit-
ical major1ties are formed. This right is so fundamental that it cannot be surren-
dered ro the powers of the elected majority. It would be wrong for the majority to

*52 This 15 the view of R. Bork, ‘Neutral Principles and Some Firse Amendment Problems’ (1971)
47 -Indiana Law fo 1. 53 Munro (n. 18 above), 249-53.

254 Schauer, 41, 33 Dworkin, 15-26.
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suppress the right of minorities to express their dissent. On this perspecuve,
defamatory artacks on public officials, hate speech. and extremist speech challen-
ging the legitimacy of existing institutions must all be tolerated, because the state
is not free to determine the boundaries of public discourse.?¢ Sexually explicic
materal is covered by freedom of expression, because it too could claim to be part
of public discourse; at least it would be wrong to concede government the author-
ity to exclude it, The relationship of free speech to democracy 1s quire different in
this version of the argument. While under the simpler version associated with
Alexander Meiklejohn the cornmitment to democracy justifies freedom of speech,
under this more complex theory it 1s the equal nghts of everyone to participate 1n
society through the exercise of free speech rights and of the related freedoms
of assembly and association, which. underpin the commitment to democratic
government.37

This version of the third argument for freedom. of speech draws on elements of
the other two already considered. The rights of mnorities to contribute to polie-
ical debare should be respected, partly because they may have better ideas than
those of the elected majoricy. The right of all people to equal respect and concern,
which underlies their night to engage in public discourse, has close links to the
arguments for free speech from dignity and self-fulfilment. Ivalso emphasizes that
government should not be permtted to delimut the contours of public discourse:
otherwise 1t could privilege the speech of some individuals by ruling the contribu-
tions of others, as it were, out of bounds. To an extent. therefore, it also draws on
the fourth ‘negative’ argument for free speech protection., to be considered shortly.

Although it has to be significantly reformulated to meet theorerical objections,
the argument from democracy has been much the most influental theory in the
development of contemporary free speech law. The fact that to some extent
obscenity and commercial speech, 1n addition to political discourse, are covered
by the freedom of expression provision does not disprove this conclusion. The
extension of constitutional protection to these types of expression has been con-
troversial, Bur courts are understandably reluctant to countenance the regulation
of (at least some) non-political speech, either because they distrust the ability of

the legislature to distinguish it from genume discussion of public atfaus. or

because they fear thar the latter will be inhibited by the imposition of restrictions
on freedom of expression. Other chapters of this book discuss whether categories
of ‘speech’ can or should be disunguished.® Distinctions of this sort, or that
between ‘speech’ and ‘conduct’, are best made by reflecting on the purposes of a
free speech principle, and on this point the argument from democracy offers the
most helpful tool for analysis. Admittedly, courts are sometmes 1nfluenced in
their interpreration of free speech provisions by other rationales for their existence:

55 [, A. |, Richards, Free Specch and the Palitics of Idensity (New York: OUP 1993}, 22-35
R. C. Post, “The Constitutional Concept of Public Discourse’ (1999 103 Harvard Law Rev. 601,

57 See M. H. Redish, “The Value of Free Speech’ (1982) 130 Unzv of Pennsytvania Law Rev 591.

58 |n particular, see chs. X (pornography) and XI {commercial speech) below.
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: _-_Thls may be understandable, for no argument has a monopoly of truth ai
:consututional provisions may indeed be framed in the light of various philosop
‘ical perspectives.® Bur case-law shows the central importance of political speec

..and this 10 1ts ruen indicates, it 1s suggested, the pre-eminence of this thi
-argument for free spéech.

~:(iv)" Suspicion of government

“So far we have examined positive theories for free speech protecuon. They cla
~that there 15 something special about the characteristics or consequehces ‘
. _.:_'speech: it enables the discovery of truth, 15 crucial to the working of a democrat
- constitution, ot 1s an aspect of human self-fulfitment or autonomy, A fourth th
ory argues that there are particularly strong reasons to be suspictous of govers
-mient in this context; it 18 a negative atgument in that 1t highlights the evils «
-tegulation, rather than the good of free speech.0 Frederick Schauer places gre

mphasts on the argument. He points to the history of attempis by governmen
'_'a;:r_id other authorities such as the Catholic Church to suppress speech. They hay
qﬁen outlawed speech which turns out to make accurate claims and which ever
u‘glly becomes widely accepted, even by political or ecclesiastical authority itsel
Much misery 1s occastoned by these efforts. It 1s difficult to draw a line betwee
“speech. which might appropriately be regulated and speech which in any liber:
.sqciet_y should be tolerated. This pomt 1s particularly evident 1n areas like har
speech or the publication of sexually explicit material, where a law proscribin
xtremist speech or hard-core pornography cin too easily be applied to cover th
expression of radical or subversive ideas, Governments, moreover, have strong ree
sons 1o fear the impact of these ideas, so they are nacurally tempted to repres

.them. A frefe speech principle is necessary to counteract this tendency. Schaue
concludes his argument in this way:

_Er;edom of spe;ch 1s based on large part on a distrusr of the ability of government to mak
the necessary distincrions, a distrust of governmental determinations of truth and falsie

nappeeciation of the fallibilicy of polirical Jeaders, and a somewhar deeper distrust of gov
‘erament power 10 a more general sense, 51

he argument is a powerful one, and it should be admitted tha the positive argu
.-m_e:__n.ts:often use it to bolster their own case. Mill’s and Scanlons arguments, fo
instance, both contend it is wrong for government to decide whether citizens hav
ceess to ideas, though the theories differ with regard to the reasons why tha
wrong. '

- ‘Burtiit is very doubtful whether the argument makes the case for free speech
:T\:?v_o questions should be asked of it, The first 1s whether government is less to b

59.:Schauer, 85-6, and in ‘Codifying the First Amendmenc: ’
P, 835, and & g mendment: New York v. Ferber (5109852L.5'upreén0(
“6U Thid., 86. chanes
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crusted in this area than it 1s in others such as the regulation of sexual conduct or of
economic activity. Arguably, popular pressure has meant that even in generally
liberal societies, governments are as inclined to pena.lize munority sexual practices
as they are radical speech. Moreover, we need a theory which enables the legisla-
ture, coutts, and commentators, to distnguish speech which enjoys the coverage
of a free speech principle or consttuttonal clause from conduct which falls outside
it and which can therefore be regulated. A purely negattve argument cannot do
that, since we still need to know when and why government acts impropetly, if it
say, outlaws hard-core pornography or the burning of a national flag. Schauet’s
argument does not provide any reasons why such material or acovity should be
covered by a free speech or expression clause.6? The negative case for free speech 1s
parasitic On positive arguments; it reinforces the latter, providing reasons why gov-
ernment should not be trusted to make distinctions in this area, but it does not
itself show why speech is special.

The second question is not commonly asked in the United States, but 1s posed
mote frequently now in Europe: 15 there any reason o be particularly suspicious of
government regulatton of free speech, compared with censorship or interference by
other bodies such as churches, commercial companies, ot even media corpora-
aons? Historically, the greasest dangers to the expression of novel political and
social ideas have been posed by authoritarian states, admuttedly sometimes to pro-
rect church docerine. The Inquisition was able to suppress Galileos teachings,
because Catholic states during the seventeenth century enforced church
teaching.$3 Constitutional rights have generally been guaranteed only against
state action, because constitutionalism 1n 1ts intellectual and political origins has
been concerned to limit government, not private authoricy. Bur there is no neces-
sary reason why they should be so limuted. Tt will be seen in the next chapter that,
in Germany, free speech rights and values must be honoured in private law dis-

pures; constitutional courts 1n Germany, France, and Traly requite the law to guar—'_
antee the freedom, even if that entails the imposition of restrictions on the
wnterests of private media corporations.®4

The extension of free speech nghts beyond cases of government interference is
controversial. The imposition of limits on, say, the rights of broadcasting compan-
ies to draw up their own programme schedules certainly rescricts the liberty of
those companies. As these limuts require the nsticution of public regulatory
authornties by government, they may pose dangers to freedom of speech greater
than those cured by their imposition. Tt 1s unnecessaty to resolve this controversy
now.S5 But 1ts very existence shows the shakiness of an argument for freedom ol
speech based on a distrust of government. The claim that government has a duty
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). The speaker’s interest in communicating ideas and information

nitive ’

E_vgly, tlf:le speaker’s interest seems paramount. This appears most obvio
1ghts ¢ i i ot
gd e ;)P ree spgechﬂare linked with fundamental rights to self-fulfilment

velopment. Equally, speakers as partici i li
| devel rticipators in the political
iticians and political com ;. cognized by
et menrators, have important t b
: interests recognized b
argumen P inicaton

gu t from democracy. Moreover, speakers and other communicators

62 Sec the complex arguments of L. Alexander and P Horton, ‘The Impossibility of a Free Speech
Principle’ (1983) 78 North Western Urversity Law Rev 1319, 1329-46.
63 The continued existence of blasphemy laws1s 2 legacy of cooperation berween secular aucho
and the church: see ¢h. V, 5. 5(i) below. 64 Ch, 1, ss. 4 and 6(—{ii) beloy

& For further discussion, see cb. 111, 5. 5 and ch. XIL, s. 5 below. # See White | in Red Lion Broadcastng v FCC 395 US 367. 390 (196
a N 969).
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generally have a close, perhaps an intense, mvolvement with the content of their
message, whether 1c 15 policical, literary, or artistic. What exactly 1s the interest?
Scanlon has argued that 1t lies in the speakers ability to bring ideas and propost-
tions to the atcention of a wide audience (though not niecessarily the widest poss-
ible).67 The formula, however, raises some quUEstions. Should, for example, the
interests of a publisher or distributor be equated with those of the speaker and
author, as Scanlon appeats to imply?
On one view, some mvestigation of the speaker’s real motives and purposes may
be necessary to determine whether his interest should be raken into account in
deciding whether free speech protection is appropriate. ‘When book and magazine
publishers disseminate their material to make a commercial profit, or a politicran
makes claims (of doubtful accuracy) purely to enhance his own standing, a claim
that freedom of speech should be protected to respect the speaker’s interest in
communicatng his message appears, without more argument, relatively thin. Itis
certatnly weaker than che case which can be made by a writer whose sole aim 1s to
contribute to political or social discussion. Obwiously, speech published with this
object is the archetypal type of expression to merit Coverage by a free speech pro-
vision. But there are in fact great difficulties in denying a publication protecuon,
merely because the author was not entirely disinterested. A rigorous examination
of motives to exclude speech made for profit would leave litrle immune from regula-
tion. Moreover, the interests of the recipient should be considered as well. It 1s
often of no concern to him that the author was influenced by the prospect of self-
advancement, if the speech contains valuable ideas or information. This pont 1s
particulatly relevant to poliucal speech. where 1t should make no difference to the

degree of legal protection whether 1t 1s disinterested or misleading, Governments

are not to be trusted to make this sore of judgement. On the other hand, an eco-
nomic motive on the partofa publisher might in other contexts
of free speech coverage. One argument
core pornography the
much of it 1s published purely for gain; further,

some types of advertising are wnherently deceptive or that
pornography lacks any redeeming merit.%8

These considerations are also relevant o another question: should a corpora-
tion be able to clatm freedom of speech? Related questions also arise in the case of -
newspapers, political parues, and pressure groups, though often the ssues there -
are clarified (and to some extent complicated) by a separate provision in the con-
! If the right to free speech is -
primarily viewed as the speakers right, linked to ideas of human dignity and

stitution for freedom of the press and of associatien.

67 ‘Freedom of Expression and Categones of Expressior” {n. 47 above), 521.

68 For further consideration of the arguments in the context of pornography and commercial

speech, see chs. X and X! cespecuvely below.

lead to the refusal
for denving commercial speech and hard-
degree of legal protection afforded political discourse is that
there may be less reservation about -

the state’s ability to draw lines 1n these contexts, for example, to deternune that
extreme hard-core .
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- self-fulfilment, it 1s hard to see any justification for the protection of cor
spee(_:h. But legal systems do consider it covered by freedom of speech or ex fior'ate
: .?rov1.5101f15.69 In a leading Unired States case, the majority of the Supremep CZS:;:?
- invalidating a Massachusetts law which had prohibited banks and business cor ora,
*“tions ﬁor{l.making contributions to influence referendum campaigns foung tht;
TECIPIENTs’ interests decisive 10 1ts decision to hold corporate speech cox;ered by the
. ::Flrst Amendment: “The mherent worth of the speech in terms of its capacity for
informing the public does not depend upon the identity of its source, whether
COTpOLation, assOCIALON, Union or individual. 70 The decision shows hov‘v LNpOrt-
antitis to examine interests, other than those of the speaker or publishgf n
- determining whether to apply a free speech provision. o
" "Would it be night to-recognize free speech nghts when the claimant has no
- Antention to communicate his ideas to another person? It is arguable that there
 must be some communication between a speaker and his audience for freedom of
- speech to be engaged. Free speech theories based on the discovery of truth and
: from the role speech plays m a democracy both assume communication. Freedom
- -of expression would not be at issue on those theories if, say, a state were. 1o confi
- cate personal diaries which were kept wholly for the delight of the diarst, thou Sl;
| .other rights, notably freedom of thought and of propert;,r would be I‘t mi Et
- however, be harder to deny a speech claim here, if the self-fulfilment ra.tionalegf‘o‘
_.-that freedom were accepted; talking to oneself. as 1t were, mught be as crucial 01:
: ;hat argument as communication to others, However, as we have seen, on thar
:;gt?lonale free speech claims easily collapse into broader libertarian argum’ents.

:_(11)_ The audience interest in receiving ideas and information

| ;l;:z)a;dz;ii izfsiie;;pmnt) interest 1s particularly relevant in the case of informa-
ion, crion to opinion and ideas. Restricuons on the free Aow of
E.Oil,ncal nformation are suspect because they invade the audience’s interests 1n
. ﬁ;alxlr;nﬁl e:Lzugh matertal before 1t to make informed choices and to participate
oy SMOCLALIC Process. A free speech challenge to official secrets laws
pased Ezsaa:;;ri tslzl:evaTnﬁ Z wterest in disclosing the contents of government ﬁles is
_ same point applies 1o commercial information: the inrer-
est of consumers in information about the prices, availability, and attributes of
P_rc_)ducts and services 1s much stronger than that of the advertiser in their discl
pre.?l The arguments from truth and from democracy actach particular wei htos-
f__he'mterests of reciptents; ideas, as well as information, should be freely com%n .
}.cz.i'ble in order to enable reciprents to discover the truth and to parucipare full;1 ?r;

59 See further ch. 111, s, 3(ii) below.
70 ;
b fo‘alrfli]. iln Fzr:rNatzomlean:% af Boston v. Bellori 435 US 765, 777 (1978).
In the leading US case, extending the coverage of the First Amendment to informarional adver-

tisitig, the challenge was broughe by a consumers asso i
ifng cf ciation: Vi
V_zrgmm Cizizens Consumer Council 425 US 748 (1976): seelgi?, Xliggt:i’;ifﬂ Stase Bacrd of Pharmaey v
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public discourse. On the other hand, the spealser’s interest may be more tnvolved,
if a legislature proscribes controverstal political publications which few members
of the public are actually interested in reading or viewing, Moreover, a speaker has
an interest in putting his ideas across, even if the audience has heard them all
before from other sources.

These considerations show how wise 1t 1s for free speech provisions, like
Article 10 of the ECHR and Arucie 5 of the German Basic Law, to cover the
interests of both speaker and recipient.” Each has rights which can be asserted in
appropriate cases. In most situations they will equally be affected by restrictions
on expression. But sometimes one is 10 a better position to assert a right, say to
receive information, than the other 1s to claim a night to speak. For example, the
speaker may be physically outside the jurisdiction, or unable (or unwilling for
various reasons) to face the challenge of inwuacing lingation. These circurmnstances
do not present any parucular legal difficulties where the consututional (o statutory)
text recognizes that both speaker and audience have free speech nights.

The position 1s much less straightforward where there 1s an audience interest,
but there 15 no speaker. Larry Alexander suggests that freedom of expression
would be engaged if government banned the sale of toy guns, because 1t consid-
ered that children playing with them would acquure militaristic ideas.” Yet there
1s no speaker 1n this case, and no communication. Or the potential speaker may
not want to speak. Is there a free speech right o compel the government, or any-
one else for that matter. to disclose information it wishes to keep secret? Atrention
to the audience’s interest alone might suggest that such a free speech right should

be upheld. In fact, the jurisdictions considered in this book are unwilling gener-
ally to derive a constitutional nght to know, or to acquire information, from the
free speech clause, though many countries now have freedom of information

statuces.”4 This reluctance can be defended. It is one thing to recognize a recipent .
right to receive speech when the speaker 15 unwilling to assert his nights-or has for- -

feited his right because, say, he speaks from an environment, such as prison or a
military base, where speech rights are restricted.” It would surely, however, be a

discortion of a free speech principle to invoke it where there is no speaker at all, as -
in Alexander’s toy guns case, or there 1s no willing speaker. Furthermore, in the
latter situation a private individual or company may have an interest in not:
disclosing 1ts nformation, which should be recognized in the formulation and -
interpretation of free speech provisions. In short, recipients do not have a free:

speech right to compel others to speak.
P g p p

These points qualify Schauers argument that recipients are the primary objecr :

of free speech concern, and that speakers have derivative rights, recognized only 1

72 See ch. I1, ss. 4 and 5 below.

73 ‘Freedom of Fxpression as a Human Right',in T. Campbell, |. Goldsworthy; and A. Stone (eds.),”

Protecting Human Rights (New York: QUT, 2003}, 39, 54.
74 This topic 1s considered in ch. IIL, 5. 7 below. _
75 For speech in these crcumstances, see ch. XEV, s5. 3 and 5 below.

27

Why Protect Free Speech?

order to protect the formers’ interests.”8 If that were the case, the law should
-~ uphold constitutional free speech rights of access to information, and recoenize
: that free speech is engaged if government bans toy guns or soldiers to discofrage
: rmhtarisuc attitudes. Further, the law would more readily uphold than ir does
even in European junsdictions, the free speech interests of readers and viewer;
- ..thn they cqnﬂict with those of the editor or owner of a newspaper or the con-
g troller of a television channel. Readers might claum, for example, that a newspaper
should give some coverage to foreign affairs, or give more treatment o parliamel:lt-
ary-debates than it does to football matches, because their free speech interest 15 as
- strongly engaged as that of the editor to determine the contents of his paper. No
- court would accept that argument. Freedom of speech in this context and [l)ress
: frcedom are Rrimarily, perhaps solely, rights of the editor or owner, not those of
--readers or of the general public,”” ]
o iSchauer, I'think, underestimates the extent to which the classic free speech the-
ories rely on speaker interests. Take the argument from democracy. That does not
rest primarily on the audience or recipient interest 1n hearing the ideas of others or
-.':}gqmrmg information from them, as if the citizens are to be equated with con-
sumers dependent on the offerings of a few producers and distributors. That
g _der_nean_s the role of ciuzens, The argument from democracy, as we have s;een is
_ more plausibly framed in terms of active citizens who have an equal 11 ht,to
“-gn'gage in public discourse and to exchange ideas and nformanon.”s Sec%ndly
even if Schauer were right 1n terms of the relative importance of speaker and rec1pi:
 ent interests at the theoretical level, courts may be hesitant to draw inferences
f;c?m his conclusion when they determine concrete free speech cases. A court
might properly decide that, although the general argument for free speech
a_ttaches as much, or concervably 2 little more, weight to the recipient interest than
nges Lo that of spe_akers, In practice the speaker’s interest 1 a particular commun-
cation 1s stronger than that of the audience. It would be wrong for it to uphold a
free speech claim on behalf of the recipient when that would show disrespect for

- _th‘e spealcers interest i, say, not communicatng his ideas or sharing information
with'the recipient.

iif) . The bystanders’ (or public) interest in speech

 Finally, the public interest should be considered when framing and applyng a free
:. _§p¢_e§h-rule. This may sometimes be hard to distinguish from the audiénceg 1nter-
_&stias 1s shown by the passage from Powell ].’s judgment tn the Unuted States cor-
orate speech case.”? Mass comununications, whether delivered by the media or
Oy COTporations, are rarely auned at a particular group of people Separable from
e general public. So the argument from democracy could be framed either in

©.78 Schauer, 105-6, 158-60.

) 77 See ch. X1I bel I i
78 Sees. 2(if) above. elow for further discussion.

72 N. 70 above.
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terms of the rights of individuals o receive information and views pertinent to
their palitical choices, or 10 terms of the general public interest in the disclosure of
such information. The latter claim cannor really be distinguished from the argu-
ment thar, whatever interest people may actually have 10 communicating and
considering ideas and information, there 1s an imporrant public good or value to
freedom of speech. That argument 1s considered in the next section-of this chapter,

More usually, however, the interest of bystanders or the public 15 seen as limit-
ing the circumstances tn which expression may legitimately be made. Scanton dis-
tinguishes between the bystanders’ interest in preventing the harmful side-effects
of speech, such as congestion, noise, or litter on the streets, and the important
public mrerests which may sometimes justify restrictions on speech to prevent
harms occurring as a result of the audience reactions to speech—for example,
engaging 1n disorder or leaving the armed forces.8¢ That distinction 1s easy to
state, but 1ts applicarion may be difhcult in practice.

It is far from clear whether a neat distnction can be drawn between the harmful
consequences of an audience’s reaction to speech and harmful side-effects inde-

pendent of such reaction. How, for example, should the consequences of speech
invading privacy be characterized? Or take the case of a passer-by reacting angrily |

0 a street demonstration, because 1t is holding up the progress of his car rather

chan because he dislikes the cause supported by the procession: s his violent

response to be treated as an incidental side-effect or a harmful reaction to speech?
These comments perhaps only matter if the legal system 1s more willing to counten-
ance tume, manner, and place restrictions on speech 1mposed to prevent deletert-
ous side-effects than 1t is to tolerate regulation 1nspired by hostility to its contents

United States courts and commentators frequently advocate this disuncrion in
discussing the consututionality of limits on free speech, but 1t 1s much harder to”,
apply than to state in abstract.8! A second point is that limits may be placed on:
speech to protect cither the general public interest or a private tight. Public orde

and nauonal security limitatons clearly represent general third-party Interests

but expression is also frequently restricted to secure other private rights which

may be seen to have stronger weight either generally or in the particular circun:

stances. Rights to reputation, privacy, and a fair trial are instances of these com-
peung rights. Thetr weight may depend, of course, on whether they are also.

consticutionally protected, or exist only under statute or at Common hasw,

The extstence of a public interest 1n the speech might, however. also be seen asa
necessary condition for its legal protection. Meiklejohn doubted whether speech

about an enurely private matter, that 1s, a publication of absolutely no concernt

the people at large, is covered by the First Amendment.52 A defamatory remark

about a barmaid’s chastity, for instance, would not on this perspecuve engage free
dom of speech. It would be difficult to justify its coverage on the basis of the argu
ments from truch or democracy; but for some people the making of such remar

82 N. 31 above, 79

80 N, 47 above, 528. 81 See ch. I1, 5. 2 below.
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- might bevaluable to their self-fulfilment. And the argument from suspicion of
. government may suggest that it would be wrong to proscribe such comment. The

courts might not be able easily to disunguish purely provate (defamatory) speech
: which may be regulated from allegations of public interest which are protected by
: freedom of speech. As will be seen later in this book, these distinctions have been
: t_roublesome 1n determining the relanionship of freedom of speech ro the prot
~don of reputation and privacy rights. 83 preee
. Perhaps speech should be public in another sense to engage freedom of speech;
. arguably, it must be communicated to the community or to 2 section of if to bé
‘ _(?overed. .In contrast, verbal speech ot a written note communicated to one person
~or 1o a limited group should not be entitled to legal protection under the free
- speech principle. In favour of that conclusion, 1t can be said that Mill’s thesis and
._tfle argument from democracy hardly apply to private speech, insofar as these
| arguments assume a communication to the general public which cin then assess
tts truth or its relevance to democraric government. The self-fulfilment argument
{n_l_g-ht well justify application of the free speech clause to purely private co%nmun-
ications, but 1n some situations they are more appropriately covered by privacy
: gi.ghts rather than freedom of speech. The censorship by a prison governor of cor-
* respondence from a prisoner to his wife, a friend. or his lawyer, more clearly viola-
tes the detainee’s privacy rights than his freedom of expression:®4 his complaint is
. that'the confidentality of his correspondence has been infringed, not that he lacks
f‘ref:dom to disseminate information t6 the public. A need for communucation to
_ Fh;_ public would also explain why the revelation of official secrets to another
_:'}r:lgmber of a subversive organtzation, let alone an enemy agent, would not even
engage freedom of speech. The publication is clearly ‘speech’ 1’ the dictionary
 senise,’but the absence of any public element o the communication weakens any
: fre_e‘?peech clatm. That 1s not the case when official secrets are revealed to the
_ pubhc freedom of speech 1s engaged, though there are powerful arguments for the
- imposition of restraints.83

- On the other hand, in some circumstances purely private communications
. gieg;iy engage freedom of speech. Employers’ references are written in confidence
t_c.u_:_Jth.er_ (prospectlve) employers, but they enjoy a qualified privilege defence to
(_%f:f_amaﬂon actions, because it is i the public interest that the writers of references
speak freely; equally, the recipients of references have a strong interest in truthful
anid full disclosure. A spouse or other person involved in an inumate relationshi

_u'rgly has a free speech nterest in disclosing details of that relationship to a closi
fn__e:n:d fr.an whom he secks advice. (In these circumstances we might indeed be
ore willing to uphold free speech arguments than we would be when similar

=83 See further ch. VI below.

84

- 'I];:}E: I_l;ﬁ}n{lmpean C;otlrt has usually treatcd cases of interference with prisoners’ correspondence
under s arz. 8 (right to respect for privare life and correspordence) rather than art. 10 (Freedom

of expression): see Silverv. UK (1983) 5 EHRR 347, and M
85."The ropic 1s discussed in ch. V, 5. 6 below. rand MeCalbum UK(1991) 13 EHRR 597.
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details are disclosed to the communiry, perhaps by the media.) It would be wrong,
therefore, to hold that only general or public communications engage freedom of
speech. In some instances private speech merits protection, either because there 15
a clear public interest 1n unfertered communications berween the individuals con-
cerned, or perhaps because the speaker has a strong 1nterest in expressing his feel-
ings to another person. The case for free speech coverage of public discourse,
communicated to the general public, 1s particularly strong. Butit would be wrong
to exclude private communications altogether from free expression guarantees.

4. Preedom of Speech and Other Values

Free speech arguments typically suggest. if they do not explicitly state, that the
freedom entails #ights to impart and recerve ideas and information. The discussion
of frec speech interests in the previous section shows that the interests of speakers
and audience are worthy of protection, and implies that in legal terms their rights
should be recognized. This is important. For the claim that individuals have rights
1o free speech implies that government may not stop them communicating and
considering ideas merely because a restraint would benefit, or meet the prefer-

ences of most members of, society.86 Freedom of speech therefore limits the -
authonity of government and 1ts ability to promote what Iz, and perhaps the

majortty of citizens, consider to be the public good.

In this secuion we consider freedom of speech from a different perspective

which supplements the arguments made up to chis point. It suggests that freedom
of speech should be protected because 1tisa public good, rather than because indi
viduals value it or have a strong interest in It$ eXercise. Joseph Raz argues persuas

wely that free political expression 15 integral to the public good of living m a:
democracy, irrespecuve of whether imdividual citizens wish to participate in polit

ical debate or to cast their vote.8” More generally, he argues that freedom of
expression is of value because it validates different forms of life—life 1n a religious:

community, as a gay person, of engaging in parucular hobbies and letsure pur
suts. Equally, censorship or suppression of a publication 1s 2n nsult to the peopl

engaged in the way of life portrayed in that material. Integral to Raz's argument s

a belief in pluralism, that 1s, the value of diverse ways of life which may be incom
patible and conflict, but which tolerate each other.®® A somewhat similar argu
ment has been made by Lee Bollinger, a leading commentator on the Firs
Amendment, agamst the background of controversial court decisions in th
United States protecting extremist speech.®® He argues that freedom of speec

86 Dworkin (n. 6 above), 190-1.
87 ‘Pree Expression and Personal Identificavion’ (n. 2 above).

8 Ibid., 321-3. ﬁ
9 |.. C. Bollinger, The Tolerant Society: Freedom of Speech and Extremist Speech m Americ
{New York: OUB, 1986). :
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“should be explained and defended as helping to develop a practice of tolerance;
- hate speech cases provide a good setting for cultivating rolerance. since speech i;
- less damaging than, say, discriminatory conduct, and therefore, these decistons
pose relatvely few dangers to social cohesion. ‘
. Raz points out that the public expression of a way of life 1s of crucial importance
‘o the well-being of people who have adopted that course.?0 The self-esteem of
hqmosexuals, for instance, is enhanced by the availability of gay literature and
‘magazines, and conversely would be significantly lower in societies where it is sup-
 pressed. In this way, freedom of expression establishes and represents a public Clﬁ—
ture of acceptance and tolerance. This case appears to differ from the rights-based
self{ulfilment and autonomy arguments of Dworkin and Scanlon considered
§arlxer in the chapter.?? They argue for a connection between underlying duties to
- ezt all individuals with equal respect and concern {or to respect their aitonom )
and respect for a fundamentral liberty of expression. The liberty is derived froZn
that equal concern for all citizens, the ‘sovereign virtue of political community’ 92
.W'_hat, however, all these arguments share is the perception that freedom of s eech
.-g_ho.uld be justified by reference to other fundamental values or moral prlnclj les
wh.l.ch may be termed equal respect and concern, the self-esteem of individuallz o;
human dignty. There are also close links between freedom of political express;on
- and democratic values. though Dworkin and Raz would offer different philosoph-
lcgl_ explanations for those links. Freedom of speech, in short, ts integrall :
ected with other values. ) , ey o
__..The discussion in the rest of this section explores two topics whete the links
- berween speech and other (constitutional) values create problems for philosophers
n:d courts. The first concerns the relationship between free speech, on thg one
'apd, and_ equality or human dignity, on the other, in the context of extremist
__p;e‘ch—eithcr racist speech or hard-core pornography demeaning to women
The second takes up some implications of Raz's views about the rmpostance o.f
__l_q}—allsm and the suggesoon thart the law might be used to promote that value
-I'h_ls creates the possibility that freedom of expression mighr wself be limited in
‘order to foster 1ts underlying values.

efenders of restrictions on hate speech and misogynist pornography justify their

mpo’?tmn ;0 some extent as necessary {o protect the equality and dignuty rights of
meml : it is sai -
m; ers of the rargeted groups.®? In reply, it is said thar these restrictions infringe

Hate speech, dignity, and equality

Z-RN.“_Zabove,312—13, S, 2{ii) above

2.R'M. Dworkin, The Soveresgn Virtue (Cambrid 5.

k;nggfghﬂs'gmgmlgy o s ,%77243. ( ridge, Mass.: Harvard UR 2000), 1. Also sce
Thiese are not the only arguments for the xmposition of restrictions: sce ch. V, 5. 4(1) and ch. X

) below.
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the nights of the publishers of hate speech to be treated with equal respect and
concern; theiwr contributions to public discourse are discounted, which shows
them disrespect.?4 Indulging in hate speech may be part of the way of life of
racists, so that their self-esteem is damaged if they cannot communicate their
views.?3 Further, if government proscribes hate speech, or other speech of which it
disapproves, it takes sides on 1ssues of controversy, and so abandons the neutrality
it must show if it is to honour equality of respect and concern to all members of
the community.

Critics of hate speech faws also argue that a government mught abuse 1ts powers
to proscribe extremist expression, Its legislation may be applied to curtail subvers-
tve or even unpopular speech. Alternatively, writers may be deterred from publish-
ing material of that character, because they fear they would be prosecured. This
15 the so-called “chilling effecr’ of speech-restrictive laws, the abhorrence of
which has substantially influenced the US courts’ approach to resolving conflicts
between free speech and the protection of reputation rights® As Schauer
argues,?” these dangers certainly provide support for the free speech principle;
otherwise it would be too easy for government, or the courts, to use vague laws to
curtail speech which 15 offensive or unpopular, Bur the argument does not mean
that hate speech or pornography laws are necessarily incompatible with freedom
of speech; 1t means that courts should interpret and apply them with regard for
the values of free speech, and not allow them to be abused. Hate speech laws only
lead to the suppression of radical political speech if courts allow that to happen.

A state should certainly not proscribe hate speech or hard-core pornography
merely because their dissemination causes offence or endangers race or gender
relavtons; comumuiment to a free speech principle means that it ts not enutled to
legustate for the welfare of society when that invelves the infringement of free
speech nights. But the argument may be quite different if the hate speech law is
defended by reference to a right to human dignity (or perhaps equality nghts),
particularly if the right has constitutional status. There would then be a conflict
between two constitutional principles, the weight of which must be assessed by
the court 1n the light of the particular circumstances. It 1s not clear that speech
should necessarily enjoy prionry if its dissemiaton infringes other nights. Nor
should a stare always be required to remain neutral about different lifestyles, as
Raz himself admits.?8 Should groups who believe that the only valuable form of
life 1s one devoted w commutting spectacular murders or to the consumption of
dangerous drugs be free to propagate their views of life, taking strength from the
knowledge that it 15 shared by others? There would be ne good reason 1n these cir-

cumstances to give freedom of speech an automanc prioricy over a night to life; if

the spread of these beliefs does puc life in danger, it would surely be right to currail
their propagation. The relationship of speech and dignity 1s more problemauc, if

94 Dhworkin, 234-8; Richards {n. 56 above), 22-35.
9 See ch. VI, ss. 2 and 3(i) below. 97 Schauer, 83-5.

95 Raz {n. 2 above), 320—1.
98 N. 2 above, 319.
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- only because human dignity 1s a such a broad, perhaps indeterminate, concept.
- ‘But it should be conceded that speech may infringe it: the display of pictures of
-the recently dead or of acts of bestiality are two such cases. In these circumstances,
. there is a strong argument that the protection of human dignity should trump any
" free speech claim.

““Anassumption underlying arguments for free speech is that human beings are in

- general able to consider ratonally the ideas put to them and determine appropri-
. dtely their consequent behaviour. That assumption clearly underlies the arguments
= from democracy and Mill’s truth argument; liberty did not apply to ‘any state of
-things antezior to the ime when mankind have become capable of being improved
“by free and equal discussion’.?? Alternatwvely, as in Scanlons autonomy argument,
- the capacity to make sensible judgements might be ascribed to human beings as an
. essential aspect of their digmity: liberal societies must accept that by and large peo-
 ple have a capacity for rational thought, although we know that 1s not always the
- case. If we did not make that commutment, it would be more difficult to sustain
- arguments against authoritarian government or the rule of enlightened despots. It

is'questionable, however, whether these assumptions hold in the context of hate

(_and perhaps other) speech, where there age strong grounds to doubt wherther it will
- be considered rattonally by 1ts audience. Suppose, for example, that racist leaflets
© are distributed. or graffiti are scrawled, in a neighbouthood where tensions exist
between the (white) majority and minonity ethnic groups. Many of those who look
Cat the leaflets or grafhiti feel vulnerable and threatened as a result, while members of
< 'the majority group receive confirmation of their racist outlook. In these circum-
~ stances, respect for human dignity perhaps legitimizes the proscription of racist
- 8peech, rather than amounting to an argument for its tolerance.
e That conclusion can, of course, be disputed. It assumes that racial identity is an
. essenuial, rather than a contested, element of individual human dignity. Another
- perspective can be taken: speech challenging conventional views concerning the
~meaning of race and of the importance of membership of racial groups should be
. allowed as an aspect of free public discourse. 19 The proscription of hate speech, it
-is'argued, rests on a presumpuon that racial identity 15 an iregral aspect of each
'individual’s digntty or personality, which may not be the case. All aspects of indi-
- vidual human dignity are, at least to some extent, determined by social and cul-
- tural percepuions which can properly be contested. On this perspective,

commutment to freedom of speech requires the tolerance of even personal abuse,
however wounding it 1s to the individual victim, 10!

© . Equality and dignity are complex moral and political concepts. It is hard to
~determine their scope in general, or their appropriate weight when it is argued

“99 Mill, 15.
480 R, C. Posr, ‘Racist Speech, Democracy, and the First Amendment’ (1991} 32 William and

Mary Law Rev 267, esp. 317-26.

;2101 This perspective underlies the decision of the US Supreme Court in Hustler Magazne v, Falwel]

485 US 46 (1988), discussed in ch. VI, 5. 4 below.
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they limit the exercise of freedom of expression. But clearly thc?se values cannot be
ignored when they are recognized by the constirution. 9> Neither the le_glslgture
nor a court could easily conclude that hate speech has no impact on the dignity of
members of ractal minorities 1t targets, irrespective of the particular circum-
stances. Nor could 1t comfortably decide that any impact it did have ;hould be
ignored, because of the strength of the argument referred to 1n the previous para-
graph. The argument that equality limuts the exercise of f-ree specch in this context
1s much less persuasive; the claim that hate spe;ch, unlike dls§r1mm_at1on in the
allocation, say, of housing or employment, infringes the equality rights of mem-
bers of the tdrget ethnic groups 1s weak and should_ be rejected. That 1s certainly
true if equality rights are understood in terms ofa right to equal treatment; frgast
speech, however demeaning to members of the victim group, docs not infringe
that right.

But the argument from human digruty is a strong one. Free speech ltself, as we
have seen, relies on background claims about the autonomy of human beings or
their entitlement o equal respect. It is assumed, furcher, that they can assess argu-
ments rationally. Extreme hate speech, perhaps some harq—-core pornography, and
personal abuse all express contempt for the targeted individuals or groups: some
publications, for example, the circulation of close-up photographs of a dead or
seriously wounded person, demean human dignity and humranl_ty 1tself. It woul.d
appear odd to hold such speech is a/ways protected under a principle which 1self is
grounded on respect for human dignity and rationality. E.VEH if it 1s admucted. as 1t
should be, that the proscription of, say, extreme hate hterature:rnay violate the
freedom of speech of racists, based on their right to be treated wich equal respect
and concern, it 15 surely equally clear that the publication of such material may

nfringe the dignity rights of its victums. There 1s, then, no alternative to balancing

freedom of speech and dignity in the context of the particular facts.

(i) Pluralism and freedom of speech

Implicie 1n Raz's argument for freedom of expression is the value of pluralism, or’

variety 1n types of life and conceptions of welfare.'93 Certainly, a diversity of ard-

tudes, moral beliefs, and ways of life exists in any developed or fiberal socIEty; gov-.
ernment must respect this diversity, as any atcempt on 1ts part to 1mpose uniform

standards of behaviour may impose intolerable strains on social coheson.
Freedom of speech reflects and reinforces pluralism, ensuring that dlfferent_types
of life are validated and promoting the self-esteem of those who follow 2 particul
lifestyle. But suppose that the principal media of expression are controlled by pa

ticular individuals or corporations and that they deny members of minority:

192 Constirutions invariably recognize equality nights, while the German Basic Law, art. 1, guara
tees human dignity: see ch. 11, 5. 4 below.

103 | 35 nor clear whether Raz regards this vanety as intrinsically desirable, s good because it leads

to humzn flourishing, or he acceprs that it inevitably exists 1n liberal societies.
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~“groups the opportunity to express their views, to communicate with other peop
‘who'share thewr way of life, or to persuade others to adopt 1t. Should or may go
‘ernment intervene to promote freedom of expression 1n the interests of pluralisn
‘Raz appears to contemplate this possibility when he says his views show ‘freedo)
of expression can be supported as part of a pluralist argument for using the la
“to"promote pluralism 1 the society’ 194 The possibility has been realized |
:some European jurisdictions. Both the French Conseil constitutionnel and tt
lralian- Constitutionat Court have ruled that the free speech rnights of med
-corporations may be limited to ensure that the constitutional value of pluralism
‘safeguarded. 103
- In contrast, the US Supreme Court is unsympathetic to Attempts to promo
fre¢ speech vatues or equalize opportunities for speech, if they entail limits on tt
free speech rights of individuals.6 However laudable 1ts aims, government cat
not be trusted to take dectsions in this context. This atutude is influenced by tt
“general suspicion of government and the faith in the marketplace of ideas whic
‘charactenize the American approach to free speech 1ssues, It may, however, also t
“shaped by a narrow perspective on free speech which reduces 1t to a set of ind
vidual nights. Those who share this view would presumably consider thar fre
cxpression exists 1. a homogeneous society where all adopt the same atticudes an
say the same thing, bur are /egally fiee 1o say what they think.
- From an alternauve perspecuve, free speech not only confers rights, but als
Teflects the pluralist values of diversity and variety, Freedom of speech does enta
the absence of censorship, but also means an actual robust public debate. 07 Ther
Is a positive benefit in the expression of a range of views, which is not satisfie
when the only people who speak say much the same thing, Free speech 1sa publi
ood or value in the same way that the ares and good education are. We would nc
say that a society values the arts, merely because the government does not sto
people attending exhibitions or concerts. Why should we conclude that fre
speech is respected, because there are no legal restraints on publication? A sup
porter-of this alternauve perspective might well be prepared to take the risk o
go_ire_r:nment intervention to promote diversity, even when that step limits th
ights’ of some people to disseminate their views.
So'it may make some difference whether we think of free speech exclusively v
rms of individual rights and interests, or whether we also contemplate it as a publi
0od or value in a pluralist soctety. Of course, government can do much to promot
pluralism and diversity without interfering with individual free speech rights; i
m, for instance, subsidize writers and the arts, and establish public broadcastin
(to allow the expression of yiews not given tume on commerclal media). Th
advent of the Internet has perhaps weakened the case for media regulation. t«

1_64 ‘ N. 2 above, 323, 105 See ch. 11, s. 6 below. 106 Thid,, 5. 2.

167 See J. Lichtenberg, ‘Foundations and Limuts of Freedom of the Press’, 1n |, Lichtenberg (ed.)
'Deiﬂacf_ézgumdtbeMaﬂMedia (Cambridge: CUT 1990), 102, 107.
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-

so:1n hard cases concerning, say, the coverage of commercial advertising ¢
- pornography by the particular free speech or expression clause.19? This requin
" ‘ment appears to IMpose an impossible burden on them. Constitutional cour
- cannot be expected to decide why free speech 1s special and what 1t means, whe
- political philosophers have been unable o agree on answers, and some have cor
. ¢luded that the search for explanation is doomed to failure.11¢ Nevertheles
judges cannot escape this task. Perhaps, however, the fact that freedom of speect
orexpression, 1s constrtutzonally guaranteed has some tmpact on the coherence an
- strength of the general philosophical arguments for free speech; one of these argu
ments may be enttled to special weight in hard cases, because the constitutions
* provision, properly interpreted, reflects a commitment to that justificacion of fre
"~ :speech. As mentioned earlier, the text of the particular provisions, the structure o
“the'constitution as a whole, and precedents also offer guidance. As a result court
- might find it easer to resolve free speech disputes than they would, if they hac
to fely on abstract philosophical arguments, divorced from any constitutiona
context.
Afew reflections are offered with regard to the significance of the constitutiona
guarantee of free specch. Historically, constitutions, and more parucularly thei
fundamental nights provisions, are drafted to restrain power and to protect citizen:
- against government. Constitutional judicial review limits the power of the major:
ityin the legisiature and therefore appears, at first glance, anti-democrarrc. But the
practice can be justified by recourse to one of two arguments. First, judicial review
suires that majorities are properly elected, and that citizens can debate 1ssue
intelligently before casting their vote. On this perspective courrs protect the
democratic. process, rather than discrete substantive rights.?1! Alrernatively,
second argument urges chat it 1s the equal right of all to parucipate in the political
process which itself justifies democracy, and that courts must protect that funda-
mental right against infringement by an elected [emMporary majority or executive
government.'' On both arguments, there is a powerful case for the protection of
litical speech. The justifications for judicial review support the arguments for
edom of speech from democracy canvassed earlier 1n this chapter. It 1s not sur-
rising that these arguments have been the most influennal in shaping free speech
urisprudence. Courts are understandably more prepared to strike down restraints
1 political expression than they are, say, limits on sexually explicit or commercial
peech. The former course is justifiable in terms of the courts constrtutional
sponsibilities. In contrast, they have less, if any good, reason to interfere with a
Ci.?i(:)l’l of the legistature to limit commercial advertising or other non-political

e_qh. o=

. 5. Sée:Schauer'(n. 8 above), 1305-6.
12, For this view, see S. Fish, Theres No Such Thing as Free Speech, and Its 2 Good Thing, Too {New
ork: OUR 1994), and Alexander, ‘Freedom of Expression as a Human Right’ {n. 73 above), 72-3.

b :For a classic exposition of this case, see 1. H. Ely, Democracy and Distrus: {Cambridge, Mass.:
ard UP 1980). 12 Drwarkin, 15--26.
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The constitutional protection of free speech may also have implications for the
strength of the fourth argument for free speech: suspicion of governmene.!13 That
argument agserts that governments are naturally inclined to suppress speech they
dislike; further, they are easily tempted to limut radical or dissenting speech when
they act to preserve public order. In short, governments abuse their powers. The
free speech principle is necded to counteract the dangers of these ‘lippery
slopes’:114 This argument explains, for instance, the opposition m the United
States to the framing and application of hate speech laws; an ordinance suppress-
ing excremist speech aimed at vulnerable ractal groups could easily, 1t is said, be
used to prosecute the expression of other unpopular ideas. And radicals may prefer
not to speak, because they fear prosecution under these laws. On one view, this
argument strengthens the case for active judictal review to ensure that the legts-
lature, executive government, and the police do not suppress the expression of
unpopular ideas. Bur if the courts discharge their responsibility to check govern-
ment and to protect free speech effectively, the ‘slippery slope” argument loses
some of its force. If judges, for example, interprer hate speech laws properly in the
light of free speech principles, the laws should not be applied to less extreme
radical expression. Dissidents may become more confident that they will not be
prosecuted; if so, the ‘chilling effect’ argument would be less persuasive.

Moreover, the fear of government is less sustainable in other free speech con-
texcs, if we place trust in the courts. As was mentioned ag the end of the previous
section, there 1s disagreement whether attempts by government to promote the
values of freedom of expression should necessarily be regarded as incompatible
with free speech. Courts, and mainy CoOmmentators, mn the United States consider
they should be, as government mouves are always suspect 1t this contexe. Even if
an independent authority is established, say, to regulate broadcasting, 1t is feared
that its intervention—for example, to improve programme standards—will dis-
tort the terms of public debate. But these anxicties assume that the courts are
unable to determine i particular cases when the mtervention of government ora :
regulatory authority infringes. rather than promotes, free speech. The argument
is, as it were, that all regulation 1s suspect, because we cannot rely on anyone, even -
the courts, to disunguish between censorship and measures which encourage
speech and 1ts values, for example, pluralism. This argument s incoherent. It is
incompatible with the reasons why we rely on courts as the ultimate guarantor of
free speech. If courts are trusted to guarantee free speech, to determine 1ts sCope’;

and to decide when it may, exceptionally, be limited in furtherance of other inter-
ests such as privacy or the right toa fair trial, there is no reason why they cannot
equally be trusted to distinguish a measure which promotes free speech from one
which improperly suppresses it. The suspicion of government intervention canno
sensibly be extended to distrust of the coures. The guarantee of free speech in‘a’
constitution means we must place confidence 1 them. ‘

| IT
Free Speech in Liberal Legal Systems

This ct:xapter reviews the treatment of free speech in a number of liberal democracies
- where it enjoys significant protection, Special attention 1s paid to free speech prlnci:
:ples_ in four nauonal jurisdictions, England, the United States, Canada, and
: _:_Gfer_many, and those developed by the Furopean Human Rights Courr, mtcrp;'etm
thc _Europea.n Convention on Human Rights and Fundamental Freedoms (ECHR)g
__B;__iefer reference 1s then made to the protection of free speech in a few other countrics-
.;:The purpose of this chaprer 1s to provide some background to the more detaileci
_:_(:_11:5(.‘,.;[55101170[" particular free speech topics n later chaprers. It sets out the rele-
- vant c.onstitunonal provisions and examines the approach of the courts in each
Ju_.;ls_c_ilmtlon to their interpretation and applicaton. Inevitably, some general con-
'stl_tut}onal 1ssues are discussed, Freedom of speech as a 1egai concept cannot be
u'g_d_erstoocl in isolatron from other consticutional rights and principles, which
may be peculiar to a particular system, ,

L. England

_ ;!Sr}gl_i‘sh free speech law, like other aspects of its cvil liberties jurisprudence, has
in principle been transformed by the incorporaton of the ECHR 1o Ul;ited
:I(tggdom law by the Fluman Rights Acc 1998 (HRA 1998). In fact 1t 1s doubtful
.l:ler_her the change has so far been much more than cosmetic. The appearance of
the lgw is clearly different, in that courts examine rulings of the European Human
Rl:g}%ts_c_ourt and sometimes explain therr own decistons in terms of the Convention
But it is hard to poat with confidence to free speech cases which have been dccideci
_lffgreqtlv as a result of the change in the legal fandscape brought about by the
HRA 1.998: the courts could almost certainly have reached the same conclusion on
thebasm of t.he common law and the prinup.les of statutory interpretation they had
ai_r_:e?lxdy fashioned. English judges had already begun in the 1990s to develop this
W in the light of ECHR rights, even though at that time they were not enforceable
English law. It is important, therefore, to look at common law free speech princi-

P esibefore discussing a few important cases subse
ples; quent to 2 October 2000 wh
the HRA 1998 became enforceable in English law. o

113§ 2(iv) above.

A s opery Shops (198599 o Law Reo. 361, _Th‘c_ HRA 1998 came into force earlier in Scotland and Wales with regard to devolution issues,



